
Before t h e  Board Zoning Adjustment, D . C .  

PUBLIC HEARING - May 1 2 ,  1971 

Appeal No. 10720 F.H. Benson and E.A. Audet te ,  a p p e l l a n t s .  

THE Z O N I N G  ADMINISTRATOR OF THE DISTRICT OF COLUMBIA, a p p e l l e e .  

On motion duly made, seconded and unanimously c a r r i e d ,  
t h e  fol lowing Order of t h e  Board was en te red  a t  t h e  meeting of 
May 18,  1971. 

ORDERED : 

That t h e  appea l  f o r  r e q u e s t  f o r  Reconsiderat ion and/or 
Rehearing f o r  va r i ance  from t h e  p rov i s ions  of Sec t ion  7205.33 
t o  permit  accessory  park ing  more than  800 f e e t  from use ,  1034- 
4 2  - 29th S t r e e t ,  NW. ,  Lots 35,65, and 66, Square 1192, t o  
s e r v e  Emergency, Inc .  l oca t ed  a t  2813 M S t r e e t ,  NW. ,  be 
den ied .  

O P I N I O N :  

The r e q u e s t  by  t h e  Committee Concerned About Emergency, Inc .  
f o r  a r ehea r ing  of t h e  subJec t  appea l  i s  denied i n  t h a t  t h e r e  
was n o t ,  a s  r e q u i r e d  by Sec t ion  8204 of t h e  Zoning Regulat ions ,  
any showing t h a t  new evidence would be produced a t  a r e h e a r i n g  
t h a t  could not  reasonably have been presen ted  a t  t h e  o r i g i n a l  
hear ing .  There was a l s o  no showing t h a t  t h e r e  would be new 
evidence t h a t  was not  p re sen ted  o r  considered a t  t h e  o r i g i n a l  
p u b l i c  hea r ing .  

BY ORDER OF THE D .  C.  BOARD OF Z O N I N G  ADJUSTMENT 

ATTESTED : 

By : 
PATRICK E. KELLY 

S e c r e t a r y  of t h e  Board 



Before t h e  Board of Zoning Adjustment,  D . C .  

PUBLIC HEARING - March 17 ,  1971 

Appeal No. 10720 F.H. Benson and E.A. Audet te ,  a p p e l l a n t s .  

THE Z O N I N G  ADMINISTRATOR OF THE DISTRICT OF COLUMBIA,  a p p e l l e e .  

On motion du ly  made, seconded and c a r r i e d ,  w i t h  W i l l i a m  
F .  McIntosh d i s s e n t i n g ,  t h e  f o l l o w i n g  Order of  t h e  Board was 
e n t e r e d  a t  t h e  meet ing o f  March 23, 1971. 

EFFECTIVE DATE OF ORDER - A p r i l  16 ,  1971 

ORDERED : 

That t h e  a p p e a l  f o r  v a r i a n c e  from t h e  p r o v i s i o n s  of S e c t i o n  
7205.33 t o  permi t  accessory  pa rk ing  more t h a n  800 f e e t  from u s e ,  
1034-42 - 29th  S t r e e t ,  N W . ,  Lots  35,65, and 66,  Square 1192, t o  
s e r v e  Emergency, I n c .  l o c a t e d  a t  2813 M S t r e e t ,  NW.,  be g r a n t e d .  

FINDINGS OF FACT: 

1. The s u b j e c t  p rope r ty  i s  l o c a t e d  i n  a C-M-2 D i s t r i c t .  

2 .  The p rope r ty  which t h e  proposed park ing  i s  t o  s e r v e  i s  
improved w i t h  a b r i c k  s t r u c t u r e  used as a r e s t a u r a n t ,  r e c o r d  
shop,  and p u b l i c  h a l l  and i s  l o c a t e d  i n  a C-2-A D i s t r i c t .  (See 
B Z A  Order on Appeal No. 10150) .  There  i s  no space  a v a i l a b l e  on 
t h e  l o t  f o r  o n - s i t e  pa rk ing .  

3 .  The l o t  l o c a t e d  a t  1034 - 29th  S t r e e t ,  N W . ,  which i s  
t h e  s u b j e c t  of t h i s  a p p e a l ,  i s  p r e s e n t l y  t h e  c l o s e s t  a r e a  
a v a i l a b l e  f o r  a cce s so ry  pa rk ing  and i s  e a s i l y  reached  by a 
s h o r t  walk of b a r e l y  over  800 f e e t  a l ong  s idewalk- l ined  l i g h t e d  
s t r e e t s .  

4 .  The Board p r e v i o u s l y ,  on November 24, 1970, den i ed  a 
r e q u e s t  of  Emergency f o r  a s p e c i a l  excep t ion  pursuan t  t o  S e c t i o n  
7205.33 of t h e  Zoning Regu la t i ons  t o  pe rmi t  a cce s so ry  park ing  a t  
1034 - 29th  S t r e e t ,  NW.,  c i t i n g  as grounds f o r  i t s  d e c i s i o n  t h a t  
t h e  proposed pa rk ing  i s  more t h a n  800 f e e t  from t h e  s i t e  of  
Emergency, as r e q u i r e d  by S e c t i o n  7205.33, i n t e r p r e t i n g  t h a t  
S e c t  i o n  t o  r e q u i r e  " sidewalk1' rather t h a n  "air  l i n e "  measurement. 
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5 .  On February 25, 1971, Emergency, I n c .  f i l e d  a n  a p p e a l  
t o  t h i s  Board " f o r  a v a r i a n c e  from t h e  p r o v i s i o n s  of S e c t i o n  
7205.33 t o  permit  accessory  park ing  more t han  800 f e e t  from u s e ,  
said park ing  t o  s e r v e  Emergency, I n c . ,  l o c a t e d  a t  2813 M S t r e e t ,  
NW." ,  said park ing  t o  be l o c a t e d  a t  1034-42 - 29th S t r e e t ,  N W . ,  
Lot 33, Square 1192. The a p p l i c a t i o n  was f i l e d  i n  o r d e r  t o  per -  
m i t  f u t u r e  use  of  t h e  premises  pursuan t  t o  a c e r t i f i c a t e  of  occu- 
pancy f o r  a p u b l i c  h a l l .  

6 .  The Department of Highways and T r a f f i c  o f f e r s  no o b j e c t i o n s  
t o  t h e  g r a n t i n g  of t h i s  appea l .  

7 .  The Committee Concerned About Emergency and t h e  C i t i z e n s  
Assoc i a t i on  of Georgetown opposed t h e  g r a n t i n g  of t h e  v a r i a n c e .  
A s  a r e s u l t  of Emergency's a p p l i c a t i o n  and subsequent tes t imony 
and w r i t t e n  documents submi t ted  a t  t h e  March 17 ,  1971 h e a r i n g ,  
t h e  fo l lowing  q u e s t i o n s  were p re sen t ed :  

(1) Has t h e  BZA been ous ted  of i t s  j u r i s d i c t i o n  
i n  t h i s  ma t t e r  b y  t h e  pending D i s t r i c t  Court 
a c t i o n ,  Emergency, Inc .  v .  Sc r ivene r ,  Jr. e t  a l ,  
o r  i s  t h a t  c a s e  s u f f i c i e n t l y  s e p a r a t e  and d i s -  
t i n c t  from t h e  one p r e s e n t l y  be fo re  t h e  Board. 

( 2 )  Does Emergency's r e q u e s t  f a l l  w i t h i n  t h e  terms 
of paragraph [3] of S e c t i o n  5-420 of t h e  D i s -  
t r i c t  of Columbia Code. 

O P I N I O N  : 

On t h e  basis of t h e  r e c o r d  p re sen t ed  t o  the  Board, we a r e  of 
t h e  op in ion  tha t  Emergency's pending a p p l i c a t i o n  f o r  a v a r i a n c e  
i n  t h e  above-captioned appea l  i nvo lves  t h e  f u t u r e  use  of t h e  pro- 
p e r t y  a t  2813 M S t r e e t  and t h a t  t h e r e f o r e  t h e  Board has no t  
been ous ted  of i t s  j u r i s d i c t i o n  i n  t h i s  m a t t e r  by t h e  pending 
D i s t r i c t  Court a c t i o n ,  Emergency, I n c .  v .  Sc r ivene r ,  Jr. e t  a l ,  
( C i v i l  Act ion No. 1770-70) as said D i s t r i c t  Court c a s e  d e a l s  wi th  
Emergency's p r e s e n t  use  of t h e  above mentioned p rope r ty .  We con- 
c lude  tha t  we have j u r i s d i c t i o n  t o  cons ide r  and dec ide  Emergency's 
p r e s e n t  a p p l i c a t i o n .  
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OPINION Cont Id: 

We a r e  f u r t h e r  of  t h e  op in ion  t h a t  Emergency's r e q u e s t  f o r  
a v a r i a n c e  s a t i s f i e s  t h e  r equ i r emen t s  of pa ragraph  [3 ]  of  
S e c t i o n  5-420 of t h e  D i s t r i c t  of Columbia Code. I n  t h e  C-2-A 
zone i n  which Emergency i s  l o c a t e d  a p u b l i c  h a l l  u s e  i s  per -  
m i t t e d  as a m a t t e r  of  r i g h t  ( S e c t i o n  5102.35 of t h e  Zoning Regu- 
l a t i o n s ) .  The on ly  f a c t o r  p r e v e n t i n g  Emergency from o b t a i n i n g  
t h e  p u b l i c  h a l l  c e r t i f i c a t e  of  occupancy which it  now d e s i r e s  
i s  t h e  requ i rement  of o n - s i t e  p a r k i n g  f o r  o f f - s i t e  pa rk ing  
w i t h i n  800 f e e t  ( s idewalk  measurement) pu r suan t  t o  s p e c i a l  
e x c e p t i o n ,  which cannot  t e c h n i c a l l y  be  met because  of  t h e  con- 
d i t i o n  o f  t h e  p r o p e r t y  and t h e  immediate a r e a  a d j a c e n t  t h e r e t o  
which i s  invo lved  h e r e i n .  Consequent ly ,  a n  " e x t r a o r d i n a r y  and 
e x c e p t i o n a l  s i t u a t i o n  o r  c o n d i t i o n  of  a s p e c i f i c  p i e c e  of pro-  
p e r t y "  e x i s t s  such t h a t  t h e  s t r i c t  a p p l i c a t i o n  of  S e c t i o n  
7205.33 of t h e  Zoning Regu l a t i ons  "would r e s u l t  i n  p e c u l i a r  
and e x c e p t i o n a l  p r a c t i c a l  d i f f i c u l t i e s  t o ,  B r  e x c e p t i o n a l  and 
undue h a r d s h i p  upon t h e  owner o f  such  p r o p e r t y "  and upon Emergency. 

The r e c o r d  shows t h a t  t h e  pa rk ing  l o t  i n  q u e s t i o n ,  which i s  
i n  a C-M-2 zone and i s  p r e s e n t l y  used f o r  daytime pa rk ing  by t h e  
p a t r o n s  o f  D i s t r i c t  L i thograph  Company, i s  b a r e l y  o u t s i d e  t h e  800 
f o o t  r equ i rement  o f  S e c t i o n  7205.33 o f  t h e  Zoning Regu l a t i ons .  
The r e c o r d  o f  t h i s  a p p e a l  and of  former Appeal No. 10565 shows 
t h a t  19 immediate ne ighbors  have s i gned  a p e t i t i o n  i n d i c a t i n g  
t h e i r  s u p p o r t  of Emergency's r e q u e s t  and more t h a n  150 o t h e r  
c i t i z e n s  have submi t t ed  w r i t t e n  e x p r e s s i o n s  of  t h e i r  suppo r t  f o r  
t h e  r e q u e s t .  Consequent ly ,  t h e  v a r i a n c e  r e q u i r e d  h e r e i n  can  
"be g r a n t e d  wi thou t  s u b s t a n t i a l  d e t r i m e n t  t o  t h e  p u b l i c  good and 
w i thou t  s u b s t a n t i a l l y  i m p a i r i n g  t h e  i n t e n t ,  purpose ,  and i n t e g r i t y  
of t h e  zone p l a n  as embodied i n  t h e  Zoning Regu l a t i ons  and mapf' 
( D . C .  Code, S e c t i o n  5-420, p a r a .  1 3 1 ) .  
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OPINION Cont 'd : 

The Board r e c o g n i z e s  t h e  f a c t  t h a t  i t s  p r ev ious  op in ion  of  
November 24, 1970, s t a t i n g  t h a t  t h e  proposed pa rk ing  space s  a t  
1034-29th S t r e e t ,  " w i l l  n o t  f u r n i s h  r e a s o n a b l e  and conven ien t  
p a r k i n g  f o r  t h e  g u e s t s  of  Emergency", was based p r i m a r i l y  on t h e  
c o n t e n t i o n  of  t h e  o p p o s i t i o n  s e t  f o r t h  i n  FINDINGS OF FACT NO. 5  
of t h e  November 24 Order.  I n  t h a t  Order,  t h e  Board r e l i e d  on t h e  
argument of  t h e  C i t i z e n s  Assoc i a t i on  of Georgetown t h a t  " t h e  pro-  
posed pa rk ing  space s  are more t h a n  800 f e e t  from t h e  p r o p e r t y  
l i n e  of Emergency, I n c .  and t h e r e f o r e  would n o t  f u r n i s h  conven ien t  
and r e a s o n a b l e  pa rk ing"  (emphasis  s u p p l i e d ) .  Having eecons ide r ed  
t h i s  m a t t e r  a f t e r  i n s p e c t i o n  of t h e  p r o p e r t y  i nvo lved ,  we do n o t  
f i n d  t h a t  t h e  mere f a c t  t h a t  s a i d  pa rk ing  space s  are  l o c a t e d  a t  
a d i s t a n c e  of more t h a n  800 f e e t  from t h e  Emergency p r o p e r t y  l i n e  
r e n d e r s  t h e s e  space s  p e r  se n o t  " r ea sonab l e  and conven ien t" .  The 
r e c o r d  shows t h a t  t h e  pa rk ing  l o t  i n  q u e s t i o n  i s  b a r e l y  o u t s i d e  
t h e  t e c h n i c a l  r equ i r emen t s  of  S e c t i o n  7205.33 of t h e  Zoning Regu- 
l a t i o n s  and t h a t  t h e  proposed l o t  i s  r ea sonab ly  and conven i en t l y  
reached  by a s h o r t  walk a long  s i dewa lk - l i ned ,  l i g h t e d  s t r e e t s .  

We t h e r e f o r e  conclude t h a t  t h i s  a p p e a l  shou ld  be g r a n t e d .  

T h i s  o r d e r  s h a l l  be  s u b j e c t  t o  t h e  fo l l owing  c o n d i t i o n :  

( a )  The Appe l lan t  s h a l l  p rov ide  a covenant  f o r  t h e  
proposed pa rk ing .  

BY ORDER OF THE D . C .  BOARD OF Z O N I N G  ADJUSTMENT 

ATTESTED : 

By: 
PATRICK E. KELLY 

S e c r e t a r y  of t h e  Board 

THAT THE ORDER OF THE BOARD I S  VALID FOR A PERIOD OF SIX 
MONTHS ONLY UNLESS APPLICATION FOR A BUILDING AND/CR OCCUPANCY 
PERMIT I S  FILED WITH THE DIRECTOR OF INSPECTIONS WITHIN A PERIOD 
OF SIX MONTHS AFTER THE EFFECTIVE DATE OF THIS ORDER. 


